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A pipe explodes in Midtown Manhattan, July 2007.

By Scott Strauss and Katharine Mapes

Union Power in
Public Utilities

Defending Worker and
Consumer Health and Safety
Unions whose members work for utility companies regulated by state
public utility commissions have an underutilized opportunity to confront their
employers. Where employee objectives and public utility commission (PUC)
statutory responsibilities overlap, unions can raise member concerns at both the
bargaining table and the regulatory table. Workforce participation in PUC proceedings concerning proposed utility mergers—many of which are accompanied by
layoffs—is already routine. However, as utilities need regulatory approval to achieve virtually all significant financial goals, unions
must be cognizant of potential opportunities
afforded through the PUC process. Unions
should view PUC proceedings as a forum in
which to advance vital interests, whether
through intervention in cases initiated by
their employers or through matters commenced by unions themselves.
This article briefly reviews the broad scope
of state PUC authority,1 describes the typical
players in a regulatory proceeding, and offers

real-world examples of how utility unions are
successfully using the PUC process to advance
workforce objectives. These opportunities
can and should be considered throughout the
country, but especially by unions operating in
regions in which concerns have been raised
about the quality and reliability of the services
provided by their utility employers. In seeking to
improve service delivery, union and consumer
objectives should often coincide. However,
implementing service quality improvements
may require rate increases, which can make it
more difficult to forge union‑consumer group
alliances.

*The authors served as counsel for the unions in several of the proceedings
discussed herein.
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C

The Scope of PUC
Jurisdiction

ompanies operating under

PUC jurisdiction—which typically
include gas and electric utilities, water
service providers, and telecommunications
companies—require commission approval to

Even the most “generic”
PUC statutes leave
ample room to raise
employee concerns.
take actions ranging from raising rates, to issuing stock, to acquiring other utility companies.
While the scope of each PUC’s jurisdiction
depends on its governing statutes, commissions
are generally given broad supervisory authority
over the utilities within their jurisdiction. They
are typically charged with ensuring that utility
operations are conducted in a “safe,” “adequate,”
and “reasonable” manner, consistent with the
“public interest,” and that utility rates are “just
and reasonable.”2 Some PUC statutes refer
expressly to employee interests; Pennsylvania
even requires its PUC to consider union interests in limited circumstances.3 However, such
formulations are by far the exception, and a
reference in a PUC statute to employees should
not by itself determine whether a union participates in a regulatory proceeding. Even the most
“generic” PUC statutes leave ample room to raise
employee concerns. For example, a regulated
employer that is chronically understaffed can
be attacked on the ground that failing to hire
sufficient staff adversely impacts service quality,
thereby implicating PUC oversight.
In most states, courts or legislatures have
enumerated wide‑ranging powers for utility
commissions. For example, in Tennessee the
state Supreme Court has described the power of
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its PUC (the Tennessee Regulatory Authority)
as “practically plenary.”4 In Alaska, the PUC is
authorized by statute to “investigate the management of a public utility, including but not
limited to staffing patterns . . . for the purpose
of determining inefficient or unreasonable
practices that adversely affect the cost or quality
of service of the public utility.”5 And Nevada
law requires its PUC to ensure that providers
of electric service “engage in prudent business
management, effective long-term planning,
responsible decision making, sound fiscal
strategies and efficient operations.”6
Many traditional labor union concerns—
including ensuring adequate staffing levels
and safe working conditions—are intimately
intertwined with a utility’s ability to provide
adequate service. This means that there
are often solid grounds for asserting that
PUCs have authority in the context of utility
regulation to address matters of central concern
to employees and their labor representatives. As
the Pennsylvania PUC observed in construing
its statutory authority, “unless the quality
or value of service rendered by a utility is
taken into consideration, a judgment on the
lawfulness, justness, and reasonableness of the
rates sought cannot be made.”7

Many traditional labor
union concerns are
integral to a utility’s
ability to provide
adequate service.
Nonetheless, a PUC’s jurisdiction to
regulate traditional “labor matters” is not
unlimited,8 and unions seeking to participate
in rate proceedings should anticipate employer
opposition on the ground that “union issues”
fall outside the PUC’s jurisdiction. For instance,
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in a proceeding concerning a natural gas
company’s proposed rate increase, the Illinois
Commerce Commission (ICC) was asked by
Local 18007 of the Utility Workers Union of
America (UWUA) to condition any approval
of rate relief on the implementation of changes
to the company’s apprenticeship programs and
on the company conducting an audit of its
staffing practices. The ICC expressly rejected
the company’s claim that consideration of these
issues was an inappropriate intrusion into
collective bargaining matters and therefore
outside the scope of the Commission’s
jurisdiction. Instead, the ICC reasoned that
“[e]very act of a public utility is performed by
someone, and in countless instances that person
is managed by another someone.” As such, the
ICC held that its statutory authorization must
be interpreted as “touch[ing] upon matters
that might also be reasonably characterized as
labor-management relations matters,” writing
that “[t]o hold otherwise would be to end the
regulation of public utilities.”9

Intervening in Rate Cases

A

t first glance, proceedings

in which utilities seek approval to
raise rates seem an unlikely venue for
union intervention. The cases are numbingly
technical, with the company and its stable of
experts presenting inches (or feet) of documents
in support of higher rates and the ratepayer
advocate offering equivalent amounts of data in
opposition. Both the parties and the arguments
tend to recur from year to year, as do ongoing
disputes over accounting treatments, rates of
return, depreciation rates, and capital structures,
among other things. Nonetheless, there are
several reasons why a rate proceeding can be
an important venue for union participation.
First, the union can intervene to defend
those aspects of the employer’s rate filing that
are beneficial to the workforce. For example,
even though a union and employer have agreed

on a wage contract, the dollars to fund pay
increases—including those resulting from
multi‑year collective bargaining agreements—
are not automatically included in rates and
require PUC approval. A union that fails to
defend its bargain runs the risk that the wage
increase will be excluded from rates. While a
PUC rejection will not overturn the contract, it
may well complicate future salary bargaining.
This is not a theoretical concern. In 2010, the
Hawaii PUC rejected the inclusion in rates
of bargained-for wage increases because the
Commission was “not persuaded that [the utility
had] sufficiently considered and implemented
aggressive cost‑cutting measures.”10
Second, rate proceedings may have direct
impacts on staffing levels. The salaries and
benefits that are included in rates are calculated
based on an assumed number of employees.
While setting rates based on specific staffing
numbers is no guarantee that a company will, in
fact, staff its operations consistent with approved
levels, there is little chance that a company
will hire employees whose salary and benefits
cannot be recovered in rates. If the union is able
to demonstrate a link between service quality
issues and inadequate staffing, then in ruling
on a requested rate hike, the Commission must
consider whether the company is sufficiently
staffed. Where particularly egregious showings
are made, the Commission may go so far as to
refuse to consider the requested increase.11 In
raising such concerns, unions are in a unique
and potentially powerful position because
employees may be among the only people in
the company who know what is actually going
on in the field. A company will have a hard
time refuting the “facts on the ground”; even
more importantly, a PUC will have a hard time
ignoring them.
In pushing for adequate staffing levels, the
interests of the union are, on one level, naturally
aligned with those of the ratepayer advocate.
Consumers are presumably as vitally interested
in ensuring that the lights stay on as they are
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about the rates staying low. Utilities that fail
to provide consistently acceptable service can
face intense public outcry. For instance, after
massive power outages following a (relatively
minor) snow storm, the Potomac Electric Power
Company (Pepco), which provides service to
the District of Columbia and the Maryland
portion of the Washington, D.C. metro area,
was the target of enormous negative publicity.
The Maryland Public Service Commission
(PSC) opened an investigation into the quality
of service provided by the utility, ultimately
fining Pepco $1 million and requiring it to
ramp up its tree-trimming activities.12 That
state’s consumer advocate took the position that
Pepco’s reliability had degraded significantly
in recent years, and that the utility should be
required to more aggressively trim trees as a
result—an action that, if implemented, may
ultimately raise electric rates down the line.
However, at the same time, the consumer
advocate’s core objective—the pursuit of the
lowest reasonable rates—may limit its ability
or willingness to support staffing increases
that result in higher rates. The pressure to
keep rates down may be particularly intense
in low-income communities, where consumer
groups and advocates may perceive that higher
rates are more burdensome than less reliable
utility services. Even where consumer advocates
do not make a conscious decision to that
effect, institutional culture (or bureaucratic
ossification) may lead them to view their
mission in a rate case as lowering the rates
and nothing else. In other words, for unions
participating in regulatory proceedings,
alliances that may be critical to the ultimate
outcome can be both shifting and hard to
come by.
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How Intervention Plays
Out—Two Case Studies

T

wo recent PUC rate cases

brought by subsidiaries of the American
Water Works Company, one in Tennessee
and the other in West Virginia, illustrate the
benefits, as well as some of the twists and turns,
that can accompany union involvement in rate
proceedings.

West Virginia. In December 2010, the
West Virginia PSC conducted an evidentiary
hearing concerning a rate increase sought
by West Virginia-American Water Company
(WVAWC).13 The UWUA National and UWUA
Local 537, which represents the company’s
field operations personnel, successfully sought
intervention in the proceeding.14 At that time,
the company had 310 full‑time employees
and was seeking approval to collect in rates
the salaries and benefits associated with 316
employees. The state consumer advocate and
the PSC staff (which participates in West
Virginia proceedings as a separate entity)
opposed the company’s request, arguing that
the company’s practice was to hire additional
employees immediately prior to filing for a
rate increase, but to lay off staff once new rates
were approved.
The UWUA supported the company’s
316‑employee request, but also argued that
approval of the number should be accompanied
by a PSC directive that the company must
staff its operations at the requested level. The
union supported this position by presenting
testimony that the company had been perilously
understaffing its operations in recent years, and
had been neglecting necessary maintenance
work as a consequence of having too few
employees. The Commission ruled in favor
of the company’s staffing proposal, finding
that “without further evidence, [it would] not
second guess the current staffing levels.”15 The
PSC also noted that its action was, in part, to
address the UWUA’s staffing concerns.16 Thus,
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the UWUA preserved the higher number of
positions, but did not obtain an order requiring
the company to keep those positions filled.
By participating in the rate case, the
UWUA was able to develop an evidentiary
record that would prove useful in the near
future. For instance, the company’s president
testified during the rate hearings that he
had “carefully evaluated the needs of the
company and firmly believe[d] we need the
316 employees requested to maintain adequate
service to our customers.”17
While victorious on staffing issues, the
company fared poorly in the rate case from
an overall perspective—the Commission
approved only about one‑third of WVAWC’s
requested increase.18 A few days after the
PSC’s rate case order became final, the
company—which, based on statements made
by its executives, was clearly furious about the
result—announced a layoff of 10 percent of
its workforce.19 In response, the union filed a
complaint with the PSC, citing the company
president’s statements in the rate case that
WVAWC required 316 employees to provide
adequate service. Shortly after the complaint
was filed, the Commission issued an order
enjoining the company from proceeding with
the layoffs pending an evidentiary investigation.
The Commission expressed concern that the
company’s precipitous and inconsistent action
could “implicate the statutory obligation of
WVAWC to render safe and reasonable service
and the Commission’s statutory obligations.” 20
This order demonstrates the essential
nature of union participation. But for the union,
no party would have challenged the layoffs.
And had the union not been a party to the
earlier rate case, it would not have developed a
record on WVAWC’s minimum staffing needs.
The consumer advocate and the Commission
staff were both consistent proponents of a
leanly‑staffed (and therefore less costly) utility,
and during the ensuing investigation they

supported allowing the layoffs to proceed,
though they recommended that it be coupled
with after‑the‑fact service quality monitoring.
The consumer advocate’s position may have,
in part, been spurred by public opposition to
WVAWC’s frequent requests for rate relief and
by the socioeconomic make-up of WVAWC’s
service territory. The record of the company’s
2010 rate case was rich with letters from
customers complaining that rising water bills
were a source of financial hardship.

Had [the UWUA]
not been a party to
the earlier rate case, it
would not have
developed a record on
WVAWC’s minimum
staffing needs.
Following the Commission’s investigation
of the layoffs, including a hearing at which
two UWUA members testified about the
potential impacts of staffing reductions, the
PSC issued an order prohibiting the company
from going forward with ten of its thirty
proposed cuts. The protected positions were
those deemed critical to quality of service, and
all were union positions (though not all of the
affected employees were UWUA members).21
When the company subsequently implemented
additional limited layoffs, no UWUA members
were affected.22
To be sure, this was not business as usual.
The PSC acknowledged that its actions “in
this proceeding are not routine; instead, the
Commission takes these steps only because
this situation requires an extraordinary
remedy.”23 However, by rejecting the “wait
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and see” approach supported by the staff and
the consumer advocate, and concluding that it
was not required to wait for a catastrophe before
acting to protect the public,24 the Commission
set the stage for proactive union intervention
to protect serious impacts to service quality.
Tennessee. In Tennessee, the UWUA and
its Local 121 likewise sought intervention in
a Tennessee American Water Company rate
case, and were permitted to participate over
the company’s strenuous objection.25 Tennessee
American staffed its operations well below
the authorized employee level, and at trial
the union presented evidence demonstrating
that work was being left undone due to lean
staffing. In particular, one witness testified
about the company’s chronic failure to maintain
system valves, which control water flows and
are critical to restoration efforts after main
breaks and leaks.26
As in West Virginia, the Tennessee
Regulatory Authority authorized the company
to include in rates the number of employees
advocated by both the company and the union.
However, the PUC also required the company
to submit semi‑annual reports, including:
actual staffing levels; an explanation for any
differences between authorized and actual
staffing; the date by which vacancies would
be filled; and detailed information regarding
the status of the company’s valve maintenance
program. The reporting requirements provide
a basis for the union to monitor the company’s
compliance with the staffing conditions and to
seek enforcement when necessary.27
While variables in the litigation context
are difficult to isolate, two factors illustrate
the importance of external events in these
proceedings. Unlike in West Virginia, the
Tennessee Attorney General’s office—which
plays the role of the consumer advocate—
supported the union’s presentation and
requests. The union’s case was also aided
by an unexpected turn of events—the week
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before the hearing, a large water main broke in
downtown Chattanooga, flooding streets and
businesses.28 Unions that are intervenors in
regulatory proceedings are positioned to take
advantage of circumstances on the ground as
they present themselves.

Expanding the Scope

W

hile responding to employ-

er-initiated proceedings before a
PUC can be an effective way to
advance employee objectives, unions should
not consider themselves bound to taking only
reactive actions. The PUC can also be a forum
in which a union can initiate consideration of
an issue, so long as it falls within the scope of
the Commission’s jurisdiction. For example, a
well‑documented concern facing the nation’s
utilities is the prospect of baby-boom era utility
workers retiring with inadequate replacements
in the pipeline.29
The International Brotherhood of
Electrical Workers Local 1245, which represents
workers at the Sierra Pacific Power Company
in Nevada, sought to address this concern by
petitioning the state’s PUC for an investigation
into whether there were “graying” issues at the
company and, if so, whether they were being
addressed adequately.30 The union argued (and
supported through an extensive affidavit from
a local member) that a significant percentage
of the company’s workforce was approaching
retirement age, particularly those workers
in skilled, reliability-critical positions (e.g.,
linemen), and that the company’s employees
were already working an unsustainable amount
of overtime. In addition, it was noted that Sierra
Pacific had seriously limited its apprenticeship
programs and entry-level hiring in recent
years. Perhaps out of concern for its autonomy
and management prerogatives, Sierra Pacific
vigorously opposed the requested investigation.
Recognizing the potential severity
of the issue, the Commission opened an
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investigation.31 The company has since been
required to produce various data on its staffing
demographics, as well as the details of its
workforce planning. The significance of the
proceeding, which is ongoing, is that the union
has been able to address a direct threat to its
long-term viability.

T

The Way Forward

hese examples show that

unions have much to gain from participation in PUC proceedings, and that it is
important to be on the lookout for opportunities
to do so. When considering intervention, unions
should be careful to pick their spots strategically—there is no need to wage a full litigation
battle in every proceeding (nor do most unions
have the unlimited resources necessary to do
so). Moreover, when considering participation,
unions should take a long‑term view. As seen
in West Virginia, participation in one proceeding can yield information that can be useful
in future cases. And, as shown in Tennessee,
knowledge can be power.

into their decision-making processes. Absent
those perspectives, a PUC will all too often be
left with a clash between a profit-maximizing
corporation and a penny‑conscious consumer
advocate. Whichever perspective prevails is

[A union’s consistent
participation] in PUC
proceedings gets
commissioners in the
habit of incorporating
the viewpoints of
employees into their
decision-making
processes.
unlikely to be wholly responsive to workforce
concerns (and, by extension, customer needs
for reliable utility services). Through strategic
participation at the PUC, labor can shift this
imbalance and begin to achieve some of its
traditional goals in a new forum.

1. Utility commissions may also be
called “public service commissions,”“corporation commissions,”“regulatory authorities,” or another nomenclature entirely,
and the precise scope of an agency’s jurisdiction likewise varies from state to state.
For the purposes of this article, however,
we are largely concerned with legal and
regulatory structures common to most
states and will refer generally to utility
commissions as “PUCs” or simply
“Commissions.”
2. See, e.g., Or. Rev. Stat. §757.210(1)(a):
(“[T]he utility shall bear the burden of
showing that the rate or schedule of rates
proposed to be established or increased
or changed is fair, just and reasonable.”);

Md. Pub. Utils. Code Ann. §5-101(a):
(“[T]he Commission may adopt regulations that prescribe standards for safe,
adequate, reasonable, and proper service.”); Wash. Rev. Code §80.01.040(3):
(“[The Washington Utilities and Transport
Commission shall] [r]egulate in the public
interest, as provided by the public service
laws, the rates, services, facilities, and practices of all persons engaging within this
state in the business of supplying any utility service or commodity to the public for
compensation.”). See also Eric Filipink,
“Serving the ‘Public Interest’—Traditional
vs. Expansive Utility Regulation,” National
Regulatory Research Institute Report
10-02 (December 30, 2009) (discussing

Notes

Moreover, becoming a consistent and
reliable participant in PUC proceedings
legitimizes the union’s presence in that
forum, and gets commissioners in the habit
of incorporating the viewpoints of employees
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