The Mobile-Sierra Doctrine

A RETURN T0 IT

STATUTOR

ROOTS

The 9th Circuit’s Snohomish
and PUC decisions rationalize
what has been a confusing,

conflicted area of law.

By ScoTT H. STRAUSS AND JEFFREY A. SCHWARZ

n “The Mobile-Sierra Doctrine, Part Deux”

(March 2007, p. 26), Stephen L. Teichler and

Ilia Levitine report on two recent 9th Circuit

decisions' that they characterize as “a dramatic

shift of prevailing precedent” with respect to

Mobile-Sierra jurisprudence.* As evidence of

the “shift,” the authors highlight the court’s characterization

of the “public-interest” test as a “presumption as opposed to a

standard of review separate and apart from the just and rea-

sonable standard.” But in fact, the 9th Circuit decisions sim-

ply work a needed correction to a “doctrine” that, over time,
has slipped further and further from its statutory moorings.

The 9th Circuit rulings are “dramatic” only because of the

extent to which courts stretched and distorted the original

Mobile-Sierra rule, which one court called “refreshingly sim-
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3 so that it became, in Teichler and Levitine’s words,

ple,”
“incredibly nuanced and complex over time.”

The fundamental error that took the doctrine far off course
was misinterpreting Sierra’s distinction between public and
private interests under the just-and-reasonable standard as
establishing a separate, “practically insurmountable™ “public-
interest” standard to which contracting parties could bind not
only themselves but, also, non-parties and the commission.’
One searches the Federal Power Act (FPA) in vain to find such
a standard. Snohomish reconnects the Mobile-Sierra doctrine
with its statutory foundation.

As the 9th Circuit observed:

There is but one statutory standard addressing the
lawfulness of wholesale electricity rates. That standard

.The

requires that a// rates be “just and reasonable” ...
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statute will admit of no other conclusion, and the

Supreme Court case law supports it. 471 E3d ar 1074

(emphasis in original).

The FPA could not be clearer on this point. FPA 205(a)
requires that “all rates and charges made, demanded, or
received by any public udility ... shall be just and reasonable,”
and it declares that “any such rate or charge that is not just
and reasonable is hereby declared to be unlawful.”

Conceiving of Mobile-Sierra as creating a separate “public-
interest standard” for contract modification, which is more
difficult to satisfy than the just-and-reasonable standard, leads
inexorably to untenable results. To judge contract modifica-
tion claims by a standard “higher” than the just-and-reason-
able standard is to insulate against change contracts that fall
between the two standards—contracts that are unjust and
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unreasonable (by definition),
but (apparently) not so egre-
giously unjust as to contra-
vene the publicinterest. There
is no way to reconcile that
outcome with Congress’ com-
mand that “all rates ... be just
and reasonable” and its decla-
ration that “any ... rate thatis
not just and reasonable s ...
unlawful.”

The 9th Circuit properly
recognized that the FPA does
not permit even a little unjust-
ness to consumers in jurisdic-
tional rates. The commission’s
“primary task” under the FPA
is to “guard the consumer
from exploitation by non-
competitive electric power
companies,” and “Congress’s
central concern with exploita-
tion is ... reflected in the
statute’s emphasis on just and
reasonable prices.”” 520 E2d
at 438. The FPA, like the
companion Natural Gas Act,
“was ... framed as to afford
consumers a complete, per-
manent and effective bond of
protection from excessive
rates and charges.”

Teichler and Levitine criti-
cize the 9th Circuit for “con-
flat[ing]” the just-and-reasonable standard with the “previous-
ly distinct (and more stringent) ‘public interest’ review under
Mobile-Sierra.” Yet any permitted divergence between the two
“standards” would sever the critical link between the Mobile-
Sierra doctrine and the language of the FPA. The only way to
resolve this tension is to construe the so-called “public-inter-
est” test as a means of measuring whether the contract at issue
is unjust and unreasonable as to ultimate consumers, as
opposed to the contracting parties themselves, who have
bound themselves to the terms of the agreement.

Understanding Mobile-Sierra in this way also answers the
newly controversial question of whether contracting parties
can bind non-parties and the commission to a “public-inter-
est” standard more resistant to contract modification than the
just and reasonable standard. Until recently, the answer was
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an unequivocal “no.” Contracting parties could waive their
own rights to seck contract modifications but could not impair
the commission’s ability to modify contracts sua sponte or on
complaint by a non-party.” As the Supreme Court explained
in Mobile, the court’s decision in that case (and the resulting
doctrine) “/n no way impairs” the commission’s regulatory
power. 350 U.S. at 344 (emphasis added). Phrased differently,
contracting parties have no right to waive the statutory rights
of non-signatories.

Nonetheless, this point is now unsettled. In some recent
cases, the Federal Energy Regulatory Commission (FERC)
has accepted contract provisions purporting to bind non-par-
ties and the commission to a “public
interest” standard for contract modi-
In others, FERC has
rejected such provisions." And, in

fication.'

two recent cases, an administrative
law judge recommended that FERC
condition its acceptance of otherwise-
uncontested settlements upon the
elimination of provisions purporting
to bind non-parties to a “public inter-
est” test for future challenges to the
underlying  reliability must-run
(RMR) contracts."

The PSEG Certification remains
pending before FERC. The commis-
sion recently rejected the Bridgeport

parties.

settlement provision purporting to bind the commission and
non-parties to a public-interest standard,” but did so on
grounds that, while arguably narrower than the judge’s rea-
soning, still are potentially broad. FERC rested its decision on
the purpose of the RMR agreement at issue, which “is not
simply to allow one party to buy electricity or capacity from
another for resale but to ensure the reliable operation of the
regional transmission grid for the benefit of users of the grid”
and which results in costs that are borne by all market partici-
pants in the area.* Commissioner Suedeen Kelly, concurring
with the majority, stated that “the same reasoning applies” in
assessing the standard of review “in other types of agreements
that impact non-party market participants and the operation
of the market.”®

Although the 9th Circuit’s Snohomish and PUC opinions
did not reach the question whether contracting parties could
bind non-parties or the commission—because FERC’s orders
were remanded on other grounds'® —the decisions’ logic com-
pels a negative answer. If; as the 9th Circuit held, the Mobile-
Sierra “public-interest” test is not substantively different from
the just-and-reasonable standard, but simply focuses on the
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Non-parties frequently
are affected by
FERC-jurisdictional
contracts, and their
interests are not
necessarily
represented by

the contracting

contract’s effects on different entities (namely, the consuming
public rather than the contracting parties), then Mobile-Sierra
cannot preclude non-parties from seeking to assert their statu-
tory rights.

The decisions’ emphasis on the just-and-reasonable stan-
dard’s statutory basis also suggests further reasons why Mobile-
Sierra cannot enable contracting parties to bind non-parties
and the commission to a higher contract-modification stan-
dard. As noted, FPA 205(a) demands that “all rates ... be just
and reasonable” and declared unjust and unreasonable rates to
be “unlawful.” FPA 306 gives “any person” the right to file a
complaint objecting to “anything done or omitted to be done
by any licensee or public utility in
contravention of the provisions of this
act.” FPA 206 works in tandem with
sections 205 and 306, providing that
“whenever the commission ... shall
find that any rate... is unjust, unrea-
sonable, unduly discriminatory or
preferential, the commission shall
determine the just-and-reasonable
rate, charge, classification, rule, regu-
lation, practice, or contract to be
thereafter observed and in force, and
shall fix the same by order.”

These provisions operate together
to establish both a substantive legisla-
tive command that jurisdictional rates
be just and reasonable and a procedural mechanism for “any
person” to seek changes to rates that are not just and reason-
able. Neither contracting parties nor the commission has any
power to deprive non-parties of “rights provided by a statute
enacted by both houses of Congress and signed into law by
the president.””

The D.C. Circuit’s decision in A#lantic City Electric Co. v.
FERC* reinforces this point, holding unequivocally that the
commission lacks the power to deprive parties of rights that
Congress gave them by statute. While contracting parties may
waive their rights by private agreement, they may only waive
“their” rights. Id. at 11 (emphasis added). “It goes without
saying that a contract cannot bind a nonparty.” EEOC v. Waf-
fle House Inc., 534 U.S. 279, 294 (2002). For similar reasons,
Judge Silverstein found it “troubl[ing]” that the settling par-
ties in Bridgeport sought to bind non-parties to settlement
provisions that would deprive them of statutory rights that
they did not agree to waive.”

Moreover, these decisions entirely are consistent with
FERCs historic (and, until more recently, settled) understand-
ing of the Mobile-Sierra doctrine’s intrinsic limitations:
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Mobile-Sierra does not speak to situations ... where
a non-party to [a contract] ... seeks changes under sec-
tion 206. Under [one] interpretation, parties to a con-
tract who agree among themselves not to seck rate
changes would be able to bind not only one another,
but also other entities who are not parties to that con-
tract (and did not receive the contractual benefits in
exchange for which the parties traded away their right

to seek rate changes). This result is not what the

Supreme Court intended in Mobile-Sierra.®®

Much of the outery regarding nonparties’ rights to seek
changes to unjust and unreasonable contracts seems premised
on traditional buyer/seller paradigms and a fear that remorse-
ful buyers will use non-parties as proxies to end-run Mobile-
Sierra restrictions on their own ability to seek to modify their
agreements. However, non-parties frequently are affected,
sometimes profoundly, by FERC-jurisdictional contracts, and
their interests are not necessarily represented by the contract-
ing parties. For example, in some regions, RTOs negotiate
RMR agreements with generators that are needed for reliabil-
ity but the RTO does not pay the resulting bills and has little
incentive to minimize costs.”

Indeed, in many cases, the contracting parties’ interests are
not unaligned merely with those of the ultimate consumers
but are actively opposed to them. For example, public utili-
ties’ buying power or other services from affiliated entities may
have incentives to maximize the costs they incur and pass
through to other parties. Yet agreements among affiliated enti-
ties are among the most likely to restrict unilateral contract
modification by parties and non-parties, because the contract-
ing parties can be confident that their own interests are aligned
and that they will be able to agree among themselves on any
changes that are in their interests.

In construing and applying the Mobile-Sierra doctrine, the

commission must not turn a blind eye to the nature of the con-
tracts at issue or the circumstances under which they were
entered. Nor is the 9th Circuit alone in suggesting that the
commission is required to do so. Although Teichler and Levi-
tine accuse the 9th Circuit of “discover[ing] new prerequisites
to the initial application of the Mobile-Sierra doctrine” and
cutting new conditions “from whole cloth,” courts routinely
emphasize that Mobile-Sierra depends on validly formed agree-
ments that were just and reasonable when they were entered.

As the D.C. Circuit explained, “The purpose of the Mobile-
Sierra doctrine is to preserve the benefits of the parties” bar-
gain as reflected in the contract, assuming that there was no
reason to question what transpired at the contract formation
stage.” To put it bluntly, a doctrine so frequently associated
with notions of sanctity of contract cannot sanctify contracts
that are products of fraud, abuse, undue discrimination, or
the exercise of market power. Almost 25 years before Atlantic
City, the D.C. Circuit drew the salient distinction: “When
there is no reason to question what occurred at the contract
formation stage, the parties may be required to live with their
bargains as time passes and various projections about the future
are proved correct or incorrect.? However, where “allegations
... go to the fairness and good faith of the parties at the con-
tract formation stage,” Mobile-Sierra does not “permit a utility
to use a fixed-rate contract as a device to render unassailable”
otherwise prohibited conduct. /4. ar 1313.

Teichler and Levitine accept as “settled law” the 9th Cir-
cuit’s first prerequisite for application of a Mobile-Sierra pre-
sumption: The contract must not preclude such a
presumption. However, they ignore the reason for that pre-
requisite. “Mobile-Sierra presumes that private parties have
negotiated an agreement that they view as just and reasonable
over the time period covered.” Improprieties at the contract-
formation stage undermine the basis for Mobile-Sierra just as
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surely as does a Memphis clause.

The 9th Circuit’s Snohomish and PUC decisions provide
an opportunity for the courts, the commission, and the energy
bar to rationalize what has been a confusing, conflicted area of
law. As the 9th Circuit correctly perceived, the surest way
through the thicket of contradictory case law is to return to
the language of the statute. Under the FPA, all jurisdictional
rates must be just and reasonable, and any person may file a
complaint seeking modification of an unjust and unreason-
able rate. Mere unprofitability to one of the contracting par-
ties is insufficient to render an existing contract unjust and
unreasonable,” and contracting parties can waive by agree-
ment their own rights to seek contract modifications. But
nothing in the FPA permits contracting parties to foist undue
burdens on non-parties or allows them to foreclose nonparties
and the commission from rectifying contracts that are unjust
and unreasonable as to others. The commission’s obligation to
ensure just and reasonable rates is indefeasible, and Mobile-
Sierra “in no way impairs” it @

Scott H. Strauss is a partner at Spiegel McDiarmid. Jeffrey A.
Schwarz is an of counsel at Spiegel McDiarmid. Contact them at
202-879-4000.
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