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Local Land Use Planning and Federal
Control of Shoreline Development Around
Federally Licensed Hydroelectric Projects

A Growing Problem

— by Frances E. Francis and William S. Huang —
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There are over one thousand federally
licensed hydroelectric projects in the
United States, located in both urban

and rural areas. In many instances, reservoirs at
hydroelectric projects have become develop-
ment magnets, attracting recreational users,
vacation homes, and retirement communities.
In other instances, they are located in revital-
ized city centers or lie in the path of suburban
growth. The ability to shape development in
and around these hydro projects is of increasing
value to communities, but it is not solely a local
issue. The federal government, through the
Federal Energy Regulatory Commission (FERC),
regulates land use within the boundaries of
hydroelectric projects across the country, and
FERC restrictions on land uses within pro-
ject boundaries may conflict with the imple-
mentation of plans developed by local agen-
cies. FERC’s relative indifference to land
planning policies and coordination of its juris-
diction with local land planning agencies
and policies is likely to lead to increasing con-
flicts. This article describes the circumstances
and makes some suggestions.

Conflicts Between Federal
and Local Regulation
Under the Federal Power Act,1 FERC has
authority to control land uses within the
boundaries of federally licensed hydroelectric
projects. FERC is responsible for issuing licenses
for the construction, operation, and mainte-
nance of hydro projects.2 FERC issues such
licenses subject to conditions, and FERC’s
standard license conditions, in conjunction
with its regulations, require licensees to obtain
agency approval before making alterations or
additions to federally licensed projects,3 or trans-
ferring easements or other property rights to pro-
spective shoreline developers or residents.4

FERC land use decisions are often treated
as an overlay on top of other land use restric-
tions, whether locally imposed or due to federal
ownership. In this framework, just as a devel-
oper may be required to obtain both local
zoning approvals and EPA permits, water-
front development within the boundaries of a
hydro project would be required to satisfy both
(1) land use regulations imposed by local ordi-
nances and plans or, in the case of federally-
owned lands, by the federal agency supervising
the federal lands (for example, the Bureau of
Land Management or the Forest Service); and
(2) any conditions or restrictions placed on de-
velopment by FERC.5 Moreover, the primary di-
rection of FERC’s land use regulation is (1) non-
interference with the project’s hydropower
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operations, and (2) assuring compliance with
specific license conditions (e.g., a requirement
to build a park).

Because of the nature of most land use regu-
lation—restrictions on land uses, as opposed to
an affirmative obligation to build—FERC’s regu-
lation of land uses has produced relatively few
direct conflicts between local and federal land
use rules regarding non-hydropower uses of spe-
cific parcels. To the extent that local and fed-
eral restrictions do not match, applying the
more restrictive regulations would satisfy both
(e.g., applying FERC restrictions on dock de-
sign within a project’s boundaries, even if local
zoning would allow greater flexibility).

Even in the absence of formal conflicts be-
tween FERC’s federal and local land use regula-
tions, however, conflicts are increasingly emerg-
ing with respect to the implementation of local
development plans. Localities that seek to con-
centrate waterfront development in certain ar-
eas, for example, may be blocked by FERC
rulings that restrict access to the project’s
water features in those locations. Municipali-
ties that use zoning or growth management tools
to shape the direction of new development in
coordination with the extension of public infra-
structure and urban services, may find that
waterfront access to a FERC-licensed reservoir
or impoundment is prohibited from parcels
that local plans have slated for water-oriented
development and growth. Localities that want
to use a hydro project’s water features as an
amenity for local development or urban revital-
ization plans—like urban parks and greenways,
waterfront promenades, or public recreational ac-
cess points—may be precluded from doing so
because of FERC land use decisions, including
FERC’s increasing use of delegation to the
licensee to make the final decisions.



16 Municipal Lawyer

continued from page 15HYDROELECTRIC PROJECTS

Although formal federal preemp-
tion may not be involved in these situ-
ations, many of the conflicts can be just
as disruptive for localities that seek to
incorporate the benefits of a hydro
project’s water features into their plans.
Communities located around hydro
project perimeters develop their land
use plans and zoning regulations at con-
siderable cost and through legitimate,
time-consuming public processes. Like
all communities, they consider and bal-
ance a wide range of factors in an effort
to craft a vision for their future devel-
opment—public and private cost, hous-
ing affordability, aesthetics, avoidance
of land use conflicts, environmental
impacts, economic development, and
coordination of infrastructure and land
use development, to name only a few.
Inconsistent or insensitive FERC land
use decisions may effectively override
these local government decisions,
which were reached through public,
often difficult, deliberations by the
people who live at or near the hydro
projects, and who must experience their
impacts every day. To address what, if
anything, local governments can do to
solve these types of problems requires
some understanding of the way FERC
land use decisions are reached.

Federal Regulation of Land
Use Within Hydro Projects
The Commission is obligated under
Section 10(a) of the Federal Power Act
to issue a hydro license only if the
project adopted is one that shall be “best
adapted to a comprehensive plan” for a
waterway, as well as for the improve-
ment and utilization of water develop-
ment for not only fish and wildlife, but
also for other beneficial public uses, in-
cluding “water supply, and recreational
and other purposes.”6 In meeting its
task, FERC is not allowed to arbitrarily
favor one objective to the exclusion of
other legitimate purposes.7  The compre-
hensive development obligation is for-
ward-looking and requires that FERC
examine both conditions as they exist,
and conditions that are projected to
exist in the future.8

This basic framework reflects an
effort to ensure that the public interest

is protected when FERC grants a li-
censee the valuable, exclusive right to
use a public resource (the waters of the
United States) for individual, and often
private, gain for 30 to 50 years. Under
the Federal Power Act, licensees also
receive the right to use the federal power
of eminent domain to assemble the land
and property rights necessary to create
their projects.9 This powerful right,
normally reserved only to governmen-
tal bodies, is given to privately-owned
hydroelectric licensees because a license
can be issued only upon a finding that
the public purpose underlying the
planned development of the water re-
sources of the United States is in the
public interest.10

cations for development on project
lands and waters have poured into
FERC, the agency has responded by del-
egating increased authority to the lic-
ensee to act on “routine” shoreline mat-
ters without seeking separate FERC
approval.11 A Standard Land Use Ar-
ticle that appeared in a 1980 FERC
case has been included in many project
licenses:

the Licensee shall have the au-
thority to grant permission for
certain types of use and occu-
pancy of project lands and wa-
ters and to convey certain in-
terests in project lands and wa-
ters for certain other types of use
and occupancy, without prior
Commission approval.12

There are over one thousand federally licensed hydroelectric

projects in the United States, located in both urban and rural

areas. In many instances, reservoirs at hydroelectric projects
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increasing value to communities, but it is not solely a local issue.

Notwithstanding this authority,
FERC has given land use issues only
passing attention. Part of the problem
is institutional. FERC is most likely to
address local government concerns at
licensing and relicensing. That process
occurs only once every 30 to 50 years,
for most hydro projects. FERC also
lacks a broad-based capacity to make
informed land use decisions. Electric
generation—and in more recent years,
environmental issues—have been at the
core of the Commission’s interest and
expertise regarding federally licensed
hydro projects. FERC generally attempts
to avoid complex land use decisions,
because these involve areas in which the
Commission has limited expertise, and
because it has little detailed local knowl-
edge of the multiple social, physical,
and economic factors underlying spe-
cific development plans.

As waterfront development at li-
censed hydro projects becomes increas-
ingly common and popular, and appli-

FERC has also encouraged the ex-
panded use of Shoreline Management
Plans, or SMPs, being comprehensive
plans developed by licensees to manage
the multiple resources and uses of the
project’s shorelines. A licensee who de-
velops a SMP, and has the plan approved
by the Commission, can be granted
even broader authority to take actions
consistent with the plan without sepa-
rate FERC approval.13

The result has been a withdrawal
by FERC from decision-making in the
land use area, a growing concentration
of discretion in the licensee, and a land
use decision-making process dominated
by environmental and resource agency
concerns that generally gives short
shrift to social and community/eco-
nomic development issues. The situa-
tion may be aggravated when the lic-
ensee also owns large amounts of land
within or contiguous to the project that
it seeks to develop for non-hydropower
uses. Under these circumstances, the
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licensee often has an incentive to favor
its own development over development
on lands owned by other entities; at a
minimum, there will be a perception
that it will do so.

Local governments have also dis-
covered that they have limited access
to the federal processes that provide
oversight of a licensee’s decisions.
Although the SMP process is intended
to involve the public and allow for
agency consultation, review, and
comment,14 FERC, in our opinion, has
not consistently required licensees to
conform their SMPs to local land use
plans, or to address these differences
meaningfully. Thus, FERC does not
have a specific requirement that the
licensee’s SMP match local plans and
zoning prior to filing the SMP for ap-
proval, nor does FERC require the lic-
ensee to specifically address the differ-
ences on an ongoing basis.15 Moreover,
where separate FERC authorization is
necessary to approve proposed water-
front development, FERC has allowed
licensees to exercise broad discretion as
to whether or not a development re-
quest is submitted to FERC for that
approval, or simply denied by the lic-
ensee.16 Where a licensee delays acting
on a request or denies an application for
action, local governments or individu-
al developers that are unhappy have
little recourse but to file a complaint and
engage in an expensive, time-consum-
ing process at FERC.

As noted earlier, FERC’s lack of
familiarity with—and perhaps lack of
resources to solve—these problems has
led to a not unexpected bureaucratic re-
action: Let the licensee develop a plan
and save FERC from making these de-
cisions affecting the use of land within
the project boundary. By avoiding these
issues, however, FERC is omitting an
important licensing responsibility that
Congress entrusted to it; namely, the
responsibility to exercise its judgment
to determine which licensing or
relicensing proposal will best incorpo-
rate multiple objectives in the develop-
ment of a waterway.17 Everyone agrees
that water is precious, but it appears that
land and the combined use of land and
water are, increasingly, the more pre-
cious commodities that communities
rely on for their well-being.

Strategies for Local
Governments
FERC policy on land use issues needs
to change. As currently structured,
the deck is stacked against local gov-
ernments that want social and commu-
nity/economic development issues
incorporated into FERC land use deci-
sions. A locality has no assurance that
its concerns will be addressed, even if
it plays by FERC’s and the licensee’s
rules, develops a detailed specific plan
for land use around a hydro project,
and actively participates in licensee
land use processes and FERC proceed-
ings. It is far too easy for licensees
and FERC to ignore legitimate com-
munity concerns, or sacrifice them uni-
laterally in order to placate other inter-
ests that have more clearly defined roles
in FERC’s current decision-making.
This is not the intent of the Federal
Power Act’s comprehensive develop-
ment framework.

Absent a policy change at FERC,
there are still things that localities can
do now to help shape land use decisions
at hydro projects.

Start Early, and Participate in
FERC Proceedings. Proceedings for the
issuance and amendment of FERC hy-
dro licenses are local governments’ best
opportunity to define their role in
project land use decisions, and to push
for SMPs or amendments to existing
SMPs that are consistent with local land
use and infrastructure plans. Local gov-
ernments interested in shaping devel-
opment around federally licensed hydro
projects must start early, and should be

prepared to participate in FERC pro-
ceedings, even if the timing of those
proceedings does not coincide with the
normal timeline for local land use plan-
ning. The broadest review of a project’s
license conditions occurs when the li-
cense is issued or renewed. As this
happens very infrequently—typically
once every 30-50 years—localities
should be prepared to participate ac-
tively when the opportunity arises. A
large number of hydro project licenses
will be up for renewal in the next de-
cade.18 The relicensing proceedings for
these projects will establish rules that
will govern the management of those
hydro projects for the next generation
or two. Localities cannot afford to sit
these out.

Recognize Differences in Local
Government and FERC/Licensee Plan-
ning Approaches. FERC’s and licensees’
approaches to SMPs may differ from the
planning approach of affected local gov-
ernments. Local government land use
plans are often very general, and an af-
fected locality may prefer to retain a
relatively high level of flexibility to ap-
prove new development by, for example,
zoning large areas for planned unit de-
velopment and using the site plan re-
view process to address the impacts on
neighboring parcels, or by zoning large
areas for relatively intensive develop-
ment on the theory that market demand
limits will prevent overbuilding. A lo-
cal government may also prefer a roll-
ing 20- to 25-year time horizon for its
land use plans, with procedures allow-
ing for plans to be updated or revised.
In contrast, FERC and licensees may
prefer shoreline classification systems
that specifically identify areas for new
development, while clearly restricting
development on all other parcels, and
preferably for the next 50 years.

A locality that wants to affect
shoreline decisions for a particular hy-
dro project will often need either: (1) to
adjust its planning approach, so that it
can provide meaningful input into the
licensee’s planning process; or (2) to
press for procedural mechanisms as part
of the official shoreline management
process that will allow localities an ac-
tive and ongoing voice in licensee de-
cisions about land use. Localities that
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want to adopt the former strategy must
plan ahead. The timing and deadlines
for participating in FERC shoreline
management proceedings will generally
preclude the type of broad community
participation process that many local
governments use to develop and update
their comprehensive plans. Communi-
ties, therefore, may need to incorporate
shoreline development issues into their
own general planning processes, so that
they are prepared when FERC proceed-
ings arise, or if the licensee initiates such
action on its own.

Once a locality has developed its
own shoreline development vision,
there is no need to wait until the
licensee or the Commission asks for
community input. Local governments
should approach licensees to discuss
their plans, actively seek ways to coor-
dinate community and licensee deci-
sion-making, and seek assistance in
implementing local plans.

Engage the Licensee in Local Plan-
ning Processes. Local governments may
benefit by providing mechanisms for lic-
ensees to participate in local govern-
ment planning processes. There is no
assurance that the licensee’s decisions
or preferences will conform with the
community’s vision of its future and,
since hydro projects are increasingly
owned by licensees headquartered in
other regions (due to mergers and in-
dustry restructuring), the licensee may
have relatively little interest in par-
ticipating in local planning. Making
efforts to engage the licensee in the
community’s planning process, however,
can help identify common ground and
clarify where and why disagreements
may be likely.

Conclusion
Coordinating local and FERC land use
development plans for federally licensed
hydro projects is hard work for local
governments. Unlike most other land
use contexts, outcomes are uncertain
because local governments share deci-
sion-making authority with another
governmental body, one that also has
an obligation to make decisions based
on a comprehensive assessment of the

multiple resources and uses of the
project’s shorelines. In addition, absent
federal legislation or a change in FERC
policy, the ability of local govern-
ment plans to influence FERC and
licensee land use decisions is relatively
undefined. The potential rewards,
however—community and economic
development, shoreline land uses con-
sistent with community needs, and
the integration of project water features
into local development patterns—are
considerable.
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illustration of how our legal system
works.

In 1974, after Richard Nixon re-
signed and Gerald Ford was sworn in,
columnist Art Buchwald observed that
the world’s greatest nation had trans-
ferred its presidency without a single
soldier or policeman being needed to
maintain or restore order: the rule of law
had prevailed. In the same way, my day
at the Supreme Court impressed upon
me that we are a nation of laws. Within
that courtroom, respect for the ultimate
legal result was palpable. Mrs. Kelo and
her neighbors had demanded to be
heard, understood, and considered, and
they had gotten their day, but it was
clear that everyone will respect the out-
come, whatever it is. I now better un-
derstand how and why a civilized soci-
ety depends on this dynamic.

Tim Hollister is an attorney at Shipman
& Goodwin LLP in Hartford, and Chair
of its Environmental and Land Use Prac-
tice Group.

Notes
1. IMLA staff asked me for a scholarly article
about the argument. I declined, arguing that
others had done that exhaustively. I offered a
reflection on the sights and sounds of my day
at the Court. Apparently desperate to fill space
in this magazine, staff said “OK.”
2. “THAY-mz,” not “tems.”
3. I had observed one Supreme Court argu-
ment while in law school, in the early 1980s,
but this was my first chance to watch a case as
a practicing attorney.
4. If you have any thought of ever attending a
Supreme Court argument (and are eligible),
join the U.S. Supreme Court bar. Bar mem-
bers have a special line to get into the build-
ing and a special seating section at the front of
the courtroom. And if you can arrange to be
sworn in just before a real oral argument, you
will have done something with a cool factor
of 10.
5. The Chief Justice, of course, was not  present
due to his illness, and Justice O’Connor an-
nounced that she was presiding because Jus-
tice Stevens had missed his flight.(!)
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